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Landlord Granted More;‘ﬁ’han $200,000
In Base Rent for Tenant’s Breach of Contract
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Attorney for the Piamtlff Herberger & Assocnates
P.C.

Attomey for the Defendant S:lver & Sﬂver LLP
_ DEClSl()N/ ORDER
The decision and order of the court is as follows

is is an actlon to’ recover unpald rents under a com-_-_--
mercial lease, Plaintiff moves, pursuarnt to CPLR§3212, .

U to basé rent, which mcludes
-e_lectru:rty, antd’ Plaintiff is

! Whlle P}amtl.ff seekan additional

. not explained how this nizmber -
sl was calcolated or ‘what “Tenant
- Billback” inclirdes; Accordingly,
- Plaintiff’s motion for summary

- extent of awarding Plaintiff base

entitled to real estate taxes:

ee. for “Tenant Btl]back,” it'is

judgment is' granted only to'the

rent (mcluswe of electrlmty

for summary judgment in its favor against Deféndant, Wik “gavas

Shirt Corporation, Issué was joined on July 29, 2009 with
the ﬁ}mg of a verifiéd answer. The answer cons:sts ofa.
two page general denial signed by, Defendant’s attorney,' g
Herbert 1. Sllver Since issue has been joined, and the'

note of issue has not yet been filed; summiary judgment:
- relief is available: {CPI.R §32 i 2, Brill Vi Clty of New York
- 2NY3d 648 (2004)].

. §3212; Winegrad v. NYU Medical Center, 64 NY2d 851 -

L (1985); Zuckerman v Clty of New York 49 NY2d 557
562 (1980).

- The followmg facts are established by the docum ntary

i I 2008 through Augustl 2009,

‘of monthly rent of $16:555.13
* totaling $165.551.30. For th

: .;_'-through ‘October 1,:2009:

... Defendant has not: submxtted any oppos:t;on to_:_ Plaintiff s entltled t0 an award'-'
. Plaintiff's motion for simmary }udgment despite’due

proof of service of the instant motion: Theréfore, this

. _motion is considered on default; Plaintiff is entitled to

- summary judgment against Défendant and in its favor,‘ B

-prowded it othemlse demonstrates that :t has a pnma-i'_;

Plainitiff is entitled to an awsrd

. ewdence and:-affidavits siibmitted. in support of this:
“motion:: On or about March 31,2007, Plaintiff as landlord, E

- Lease commenced. on March: 31,2007 and was set to:

expire 4 years'and 5 months from the comitiencement of &

‘the lease. Because 1412 Broadway delivered ; possession:

" anid Defendant, as ténant; entered: into a Commercial
Ledse dgreement (the “Lease”y for the preimises located
“at'ig12 Broadway, Néw York, NY (the “Premlses") The:

: I:able for Plamtlft s reasonable attorneys fees, costs and:_'
expenises inéurred in this action. Plaintiff has not'yet

. provided ab il of costs: )
on or arotnd September 1; 2007, the commenceiiient 5, ' 0L ¢

- - datefor purposes of eéstablishing thé leasé termiand rent

afﬁdav;t attestlng to the":

" increase is September 1, 2007 unider Lease Rider Article 7 2.
- 37C; Pursuant to Artlcle 37G of the Leasé; Défendant -

promised to pay Plaintiff 2 monthly rent of $16,112. 81"
in the Lease’s first yedr, a monthly rent of $16, 555.13 ;'
~ in the second year, a monthly rent of $17,010.71 in the -
“third year; a monthly rent of $17,479.96 in the fourth
year, and a monthly rent of $17, 963 28 in the ﬁnal five:

months of the Lease.

- On or before October 31 2008 Defendant vacated the"_ : _ : _ ;
3 tHat Plaintiff is' entitled to summary }udgrnent against:

prémises and ceased makmg rent payments; thereby'.

breachirg the Lease. Plaintiff was unable to réllet the

Prernises to another tenant. Plaintiff now seeks $201,722.75 -
- inliquidated damages; représenting the monthly accrual
“of all uripaid rent and additional rent sirce October 20608

- through and until October 2009 Plamtlff also seeks its
- attomeys fees RN

are: (1) formation of a contract between the partnes,_"

" (2) performance by plalntxff %)) defendant’s fatlure to

* perform; and (4) resulting damage; Firia v. Furia, 116+

- AD2d 694'(2d Dept 1986). A'ledse is a'contract. Ford

- v. Domino's Pizza, LEC:; 67°AD30 635 '(2d Dept 2009);
Plaiiitiff's ¢lairmis and the’ proof siibmittédon this motion,

- establish the eleients of a prima‘facie cause of action’

...+ for breach of the Lease against Défendant :

The Court examined the Lease, thé féna rent ledger,_

'and the afﬁdav:t of David Sturner PIamtiEf 1s entitled . Court [

“ interést fromi Marchi1;2)
: _date) and it is further

The elements of acause of acnon for breach of contract-- . dnd disbursements is hereby Yeferred to & Spi

_-'_to hear and deterinine; and it is further

‘this deClSIO "_a_nd _order uporn the Ofﬁce of

: hereby dented;’

Defendant “and it is further

"ORDERED that the clerkis directe Y.
|udgment i Plalntnl'f’s favor and: agamst the Defendant
Wilk Shirt Corp., in the following amount: $200,726.75 pliss -
(as a reasonable 1ntermed:ate

: ORDERED that Plaintiff is directed to erve: ' copy of :

This shalI constltate the dec1s:on and orde




